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1. Introduction  

In late July 2020, the Council of Attorneys-General (CAG) approved amendments to the Model 

Defamation Provisions (MDPs) which were introduced across Australia in 2005. These 

amendments, the Model Defamation Amendment Provisions (MDAPs), were the subject of 

two years of consideration, consultation and review by the Defamation Law Working Party 

(DWP), and were initiated and driven by the New South Wales Department of Communities 

and Justice.  

This paper considers the background to the amendments and the process of the review. It 

takes a detailed look at the key changes to defamation law across the country as implemented 

by the MDAPs and, finally, it discusses what is next in defamation law.  

It is useful to note that where reference is made to a clause in the MDPs, that is also a reference 

to a section in the Defamation Act 2005 (NSW) (the NSW Act).  

2. Defamation Law in Australia before 2005 

Prior to 2005, each state and territory had its own defamation law. In some states, the general 

law of defamation had been codified; in other jurisdictions, defamation was dictated by 

common law, sometimes modified or supplemented with differing statutory provisions, to 

differing degrees. Some of the legislation had been drafted in different centuries: for example, 

Queensland’s Defamation Act dated back to 1889. 

The objective of defamation law is to balance the protection of individual reputation with 

freedom of expression, an objective that was applied in significantly different ways across the 

country. In the period to 2005, the law of defamation was defined within a jurisdiction that was 

based on geographical boundaries. Over the second half of the 20th century came the advent 

of the internet, which had no such geographical boundaries and was unconfined and 

unconfinable by state or national borders. It also permitted material to be published across the 

nation simultaneously, making it possible for publishers to transmit information – both true and 

untrue – to potentially vast audiences in many geographical jurisdictions.  

The state and territory CAG (or Standing Committee of Attorneys-General, as it was then 

known) acknowledged the need for uniform defamation law across Australia to adjust to the 

digital age and tried for some 25 years to achieve that objective. The impediment was primarily 

the substantive differences between the entrenched jurisdictional defamation laws and the 

difficulty in agreeing common provisions, which would require some states and territories to 

forfeit some of their laws. The process was abandoned.  

However, in 2002, New South Wales demanded the issue of uniform defamation law be 

returned to the CAG’s agenda, which was finally well received and the DWP was formed to 

consider, consult, review and draft this uniform law. In November 2004, CAG endorsed the 

Model Defamation Provisions (the MDPs).  
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3. 2005 Model Defamation Provisions (MDPs) 

The goal of the MDPs was (and remains to this day) to provide the statutory framework to 

balance freedom of expression and freedom to publish information in the public interest, with 

the right of individuals to have their reputation protected from defamatory publications and the 

right to remedies where the publications have defamed them.  

The aims of the MDPs were stated to be:  

 retention (with modification) of the common law to determine civil liability for 

defamation; 

 abolition of the distinction at common law between slander and libel;  

 the creation of a statutory cap on damages for non-economic loss in civil proceedings; 

 enactment of provisions to facilitate the resolution of civil disputes about publication of 

defamatory matter without litigation; 

 delineation of the respective roles of juries and judicial officers in jury trials for civil 

proceedings, but limiting the role of juries to determination of whether or not a person 

has been defamed, and leaving the award of damages to judicial officers; 

 the abolition of exemplary and punitive damages in civil proceedings for defamation;  

 the establishment of truth alone as a defence to civil action for defamation; and 

 the imposition of a limitation period for civil actions to 1 year, subject to an extension 

up to 3 years.  

The NSW Act passed parliament on 19 October 2005 and received royal assent on 26 October 

2005. The MDPs were implemented by the states and territories by 2006.  

4. Review in 2018-2019 

A 2018 report by University of Technology Sydney, reviewing defamation actions across 

Australia between 2013 and 2017, found: 

 NSW was the preferred jurisdiction for defamation actions, and more matters reached 

a substantive decision here (95 in NSW vs 94 in all other jurisdictions combined). 

 There were over 1000 defamation matters in the system for the five-year period, not 

including those that were the subject of summary dismissal or those settled before 

litigation was commenced. 
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 Of the 87 awards of damages, 38 (43%) were for $100,000 or more.   

In early 2018, NSW Department of Justice (now the Department of Communities and Justice) 

undertook a review of the NSW Act. The Report demonstrated that the core policy objective of 

the MDPs, of balancing freedom of expression and publication with the individual’s rights to 

protect his or her reputation, remained valid but several of them required an update, and others 

could do with some clarification on operation.  

Overall, the view was taken that the number of defamation actions, particularly in New South 

Wales, demonstrated that, after 17 years, the MDPs were not functioning in the manner for 

which they were drafted.  

At the instigation of the New South Wales Attorney General following the review of the Act, the 

CAG reconvened the DWP to discuss and review the MDPs. In February 2019, a discussion 

paper was released for consultation, and 44 written submissions from across the country were 

received, from people such as media stakeholders, lawyers and persons with experience of 

defamation litigation.  

The submissions presented the following six main themes. 

 An urgent need to modernise the law to adapt to digital communication, for example by 

addressing the multiple publication rule, which made the 2005 one-year limitation 

period redundant. 

 The increasing use of defamation law for relatively trivial matters, including neighbour 

disputes and comments on digital platforms, which led to low damages but high legal 

costs. 

 The necessity to address the lack of incentives to resolve disputes without resorting to 

litigation. 

 Implementation of a dedicated public interest defence to protect the ability for journalists 

and media organisations to report on matters of public concern. 

 Delineation of the role of juries and judges in jurisdictions where defamation 

proceedings might be tried by jury. 

 Clarification and modification to ensure a number of the 2005 MDPs operate as 

originally intended.  

These issues were carefully considered. In September 2019, the DWP released the draft 

Model Defamation Amendment Provisions and invited submissions on the drafts. Another 36 

submissions were received on the draft provisions.  



 Sparke Helmore Lawyers 

NFM\NFM\76746683\1  Page 6 of 24 

Some changes were made in light of the further submissions received. On 27 July 2020, the 

Council of Attorneys General agreed the final form of amendments, being the Model 

Defamation Amendment Provisions.  

5. 2020 Model Defamation Amendment Provisions (MDAPs) 

After a review of the submissions, the DWP identified the following 17 aims of the MDAPs: 

 to provide for serious harm to be an element of the cause of action for defamation; 

 to require that, if raised by a party, a judicial officer is generally to determine whether 

the serious harm element is established as soon as practicable before the trial of 

defamation proceedings so as to deal with insignificant claims early in the proceedings; 

 to provide for certain individuals to be counted as employees of a corporation for the 

purpose of determining whether the corporation can sue for defamation; 

 to require a concerns notice to be given to the publisher of matter that is or may be 

defamatory before defamation proceedings may be commenced against the publisher 

in respect of the matter; 

 to make various amendments with respect to the form, content and timing for concerns 

notices and offers to make amends; 

 to clarify that a defendant may plead back imputations relied on by the plaintiff as well 

as those relied on by the defendant to establish the defence of contextual truth; 

 to provide for a defence for the publication of defamatory matter concerning an issue 

of public interest; 

 to provide for a defence in respect of peer reviewed matters published in academic or 

scientific journals; 

 to clarify when material is sufficiently identified in a publication of defamatory matter for 

it to be treated as proper material on which to base the defence of honest opinion; 

 to make it clear that the maximum amount of damages for non-economic loss specified 

by the MDPs operates to create a scale or range of damages rather than a cap; 

 to require the leave of the court to commence defamation proceedings against certain 

associates of a defendant previously sued for defamation in respect of the publication 

of the same matter; 
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 to provide that an election to have defamation proceedings tried by jury can be revoked 

only with the consent of all the parties or with the leave of the court on the application 

of a party; 

 to allow a court to determine costs in respect of defamation proceedings that end 

because of the death of a party if it is in the interests of justice to do so; 

 to introduce a single publication rule concerning the limitation period for multiple 

publications of the same defamatory matter by the same publisher or an associate of 

the publisher so that—  

 the start date of the 1-year limitation period for each publication runs from the 

date of the first publication; and  

 for an electronic publication, the start date runs from when it is uploaded for 

access or sent to the recipient rather than when it is downloaded or received; 

 to provide for the limitation period for commencing defamation proceedings to be 

extended to enable pre-trial processes to be concluded and to provide courts with 

greater flexibility to extend the limitation period; 

 to allow notices and other documents to be sent to an email address specified by the 

recipient for the giving or service of documents; 

 to make certain other consequential or related amendments. 

On his introduction of the Defamation Amendment Bill 2020 into New South Wales Parliament, 

the Attorney General, Mark Speakman, whose Department of Justice (as it was then) had led 

the charge for amendment, said: 

“The Model Defamation Amendment Provisions agreed by the CAG are far-reaching. 

The ultimate aim is to strike a better balance between, on the one hand, providing fair 

remedies for a person whose reputation is harmed by a publication and, on the other 

hand, ensuring defamation law does not place unreasonable limits on freedom of 

expression, particularly about matters of public interest.” 

The six key changes introduced by the MDAPs are: 

 introduction of a serious harm threshold, requiring the plaintiff to establish that the 

defamatory matter has caused, or is likely to cause, serious harm to the plaintiff’s 

reputation; 

 mandating concerns notices prior to commencing proceedings and providing a firm 

structure around the processes for concerns notices and offers to make amends; 
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 a change from the multiple publication rule to a single publication rule; 

 introduction of a new public interest defence; 

 introduction of a defence for scientific or academic peer-reviewed matters; and 

 clarification on the cap on non-economic damages. 

6. Serious harm threshold 

Following the removal of the distinction between slander and libel in the 2005 MDPs, all 

publications of defamatory matter were actionable without proof of special damage. It was 

intended that, to keep the broad ambit of the act under control, the defence of triviality could 

be utilised. This defence (in MDP clause 33) allows a defendant to avoid consequences if it 

can prove that the circumstances of publication were such that the plaintiff was unlikely to 

sustain any harm. In practice, the defence of triviality is difficult to run successfully as it is 

effective only where the reach of the publication is limited. 

As identified above, a major issue that has arisen since the introduction of the MDPs in 2005 

is the increase in the use of defamation law for trivial and vexatious backyard claims, which 

might come with limited awards of damages, but disproportionately high legal costs sometimes 

rendering it prohibitive to defend.  

Clearly, the defence of triviality is not adequately performing its role of excluding insignificant 

or minor cases where the Plaintiff had not suffered real harm. 

The other restraints on inconsequential claims have been implemented by the Courts and not 

under the MDPs; for example, the Court’s application of a concept of ‘proportionality’ and other 

case management considerations to determine whether a case should proceed. The principle 

at play here is the reasoning that the costs of the proceedings should be proportionate to the 

damages at stake. The problem with the proportionality reasoning is that it is applied under 

state legislation that is not consistent – for example, in New South Wales, it is applied under 

section 60 of the Civil Procedure Act, whereas in some jurisdictions, such as Queensland and 

the ACT, there is no equivalent provision. 

As a solution to the major issue of the overuse of defamation action for trivial claims, the DWP 

looked to international jurisdictions, especially the United Kingdom. The Defamation Act 2013 

(UK) (the UK Act) includes a ‘serious harm’ threshold, shifting the onus of proof for reputational 

damage, from a defendant having to prove limited publication or triviality, to the plaintiff having 

to prove that defamatory matter has seriously injured, or is likely to seriously injure, his or her 

reputation.  

Section 1(1) of the UK Act provides: 
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“A statement is not defamatory unless its publication has caused or it likely to cause 

serious harm to the reputation of the claimant.”  

The case of Lauchaux v Independent Print Ltd & Anor1 demonstrates the application of the 

serious harm threshold under the UK Act. In that matter, in assessing the risk of harm to the 

plaintiff’s reputation, the Court considered: 

 the scale of the publications; 

 the fact that the statements complained of had come to the attention of at least one 

identifiable person familiar to the claimant in the relevant jurisdiction; 

 that the publications were likely to have come to the attention of others who either know 

the claimant or would come to know the claimant; and 

 the gravity of the statements themselves.  

The Court opined that serious harm included (a) actual serious harm that has occurred, 

established as a finding of fact by reference to the impact the defamatory material is shown to 

have had, and (b) actual serious harm which is likely to be caused (probable future harm 

established by fact).  

Stakeholders who provided submissions during the review and consultation process for the 

MDAPs overwhelmingly supported the introduction of a serious harm threshold, arguing that it 

would:  

 reduce the risk of plaintiffs succeeding in claims and being awarded (often relatively 

minor) damages, and significant costs, despite having suffered no real harm; 

 avoid one of the major failings of the defence of triviality, being that it is not dealt with 

in defamation proceedings until substantial costs have been incurred; and 

 prevent oppressive or vexatious tactics by claimants, and their lawyers, for 

inconsequential claims; and 

 reduce the load on the court in dealing with trivial claims.  

The arguments against the introduction of the threshold addressed the possible risk of juries 

being responsible for determining the issue of serious harm, which might not be appropriate, 

as well as the fact that it would add a further complication for self-represented litigants 

prosecuting defamation claims in having to meet the threshold test.  

                                                
1 [2019] UKSC 27  
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The DWP took the view that the introduction of the serious harm threshold, as per the UK Act, 

is the useful and proportionate approach to minimise the prospect of spurious claims and to 

deter prospective claimants threatening defamation to discourage people making legitimate 

publications. The test extends to include situations where serious harm is “likely”, so that 

situations where defamation has not actually occurred yet are covered.  

The serious harm threshold provision sets out the procedure by which the test is to be applied, 

as follows: 

 a judicial officer (not a jury) is to determine whether the serious harm element is 

established, and can do so on its own motion or on the application of a party; 

 the determination can be made at any time before the trial commences, or during the 

trial, and make may any orders appropriate concerning the determination of the issue.  

 If a party applies for the serious harm element to be determined before the trial 

commences, the judicial officer is to oblige that application unless there are special 

circumstances for determining it at a later point.  

While the DWP gave consideration to whether the MDAPs should include guidance, by way of 

a list of factors, about how the threshold test might be applied, it was decided that such 

guidance wouldn’t help add certainty, and instead would potentially add unnecessary 

complexity and artificiality to the assessment.  

While it may take some time to work out how to apply the threshold, the Australian courts can 

be guided by the application of the corresponding provision in the UK (for example, as above 

in Lachaux) 

As a result of the inclusion of the serious harm threshold, the DWP determined to abolish the 

defence of triviality as no longer has any work to do. 

7. Concerns notices 

In light of the conclusion being reached that there was excessive defamation litigation, one 

major focus of the MDPs was to implement a process by which civil disputes regarding 

publication of allegedly defamatory material could be resolved without court proceedings.  

Under the original reforms, the two mechanises for an un-litigated resolution were:  

 offers to make amends; and 

 apologies. 
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Under Part 3 of the MDPs, an aggrieved person could (but was not required to) give a ‘concerns 

notice’, which was stated to be:  

a notice given in writing that informs the publisher of the defamatory imputations that 

the aggrieved person considers are or may be carried about the aggrieved person by 

the matter in question.2 

If a concerns notice is issued to a publisher of allegedly defamatory matter, the publisher has 

the opportunity under the legislation to make an ‘offer to make amends’ up to 28 days after the 

concerns notice was issued and before any defence to the action defamation action was 

served. There are specific requirements as to the content of an offer to make amends; for 

example, it must be in writing, must include an offer to publish a correction, and to pay 

expenses.  

If the offer were accepted, and the publisher carried out the requirements of the offer, the 

aggrieved person could not continue or commence an action for defamation against the 

publisher. If a reasonable offer, made “as soon as practicable” after the concerns notice was 

given, was rejected, then it would stand as a defence to any defamation action and be the 

basis for an application for an indemnity costs order against the plaintiff.  

In the submissions received during the consultation process for the MDAPs, stakeholders 

identified that: 

 the process did not provide a sufficient incentive to engage in non-litigious dispute 

resolution; 

 the requirement to publish a correction was submitted to be too prescriptive, and could 

act as a deterrent to utilise this mechanism of dispute resolution; and 

 the complete defence that this Part offered, and the indemnity costs consequences that 

flowed under the legislation from the aggrieved person’s rejection of a reasonable offer, 

were endorsed. 

The main impediment to the effective operation of the provision was identified as the fact it 

was not mandatory for an aggrieved person to issue a concerns notice before commencing 

proceedings, and that there was little incentive for them to do so.  

There were also procedural issues identified with the process, including: 

 the inconsistency between the requirement for the offer to be made within 28 days of 

receiving a concerns notice, but the defence only applying if the offer was made “as 

soon as reasonably practicable after becoming aware the matter was defamatory; 

                                                
2 Section 14(2) 
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 the potential for 28 days to be too long in which to make an offer to make amends, and 

fixing that as the period might encourage publishers to wait until the 28th day to make 

an offer; 

 the lack of incentive for an offer to be genuinely considered by a plaintiff if it was not 

left open for a reasonable period.  

The DWP took these comments and criticisms into account in drafting the MDAPs. 

Changes to concerns notices 

The MDAPs make it mandatory to issue a concerns notice before commencing defamation 

proceedings.  

The concerns notice must: 

 be in writing; 

 specify the location where the matter in question can be accessed; 

 inform the publisher of the defamatory imputations that the aggrieved person believes 

have been made about him or her; 

 inform the publisher of the harm that the aggrieved person considers to be serious harm 

to the person’s reputation caused or likely to be caused; and 

 where practicable, include a copy of the allegedly defamatory matter.  

After issuing a concerns notice, the aggrieved person must wait until 28 days has elapsed 

before commencing litigation, to enable the defendant time to make an offer.  The court may 

grant leave for proceedings to be commenced before that period has elapsed, but only if it is 

just and reasonable to do so or there are limitation period issues that cannot be overcome (as 

set out below). 

The intention of the changes is to enhance the utility of the concerns notice by giving publishers 

more information about the matter, to enable a reasonable offer to make amends to be made. 

It also allows the aggrieved person to turn his/her mind to the serious harm threshold when 

drafting the concerns notice.  

Offers to make amends 

There have also been changes introduced to the offers to make amends. 

 The offer must be left open for 28 days, commencing on the day the offer is made.  
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 Rather than requiring an offer to publish a reasonable correction (which is sometimes 

not applicable because the complaint relates to an omission of contextual information), 

the offer to make amends may now be fulfilled by an offer to publish “a clarification of 

or additional information about” the matter in question.  

 The provision also sets out which matters are required to be included in an offer, and 

which may be included in the offer. For example, an apology may be included, but is 

not mandatory, and an offer to make amends can now include an offer to remove the 

matter from a website.  

Comment 

These changes go to the heart of the MDAPs: to promote a speedy and non-litigious means 

by which to resolve defamation disputes and reduce the volume of defamation litigation in the 

courts. The requirement to issue a concerns notice limits the aggrieved person’s right to 

commence defamation proceedings without trying to settle.  

The implications of this requirement, coupled with the implications of rejecting an offer to make 

amends, potentially means that a plaintiff might have to settle for a smaller amount of 

compensation than they may otherwise achieve. However, in light of the number of defamation 

actions initiated for relatively minor claims, it is seen as reasonable and appropriate.  

Mandating a concerns notice, and requiring a period of 28 days in which the plaintiff has to 

wait for an offer from the prospective defendant, has the potential to impose a limitation period 

issue, in that a concerns notice might not be issued until immediately before the end of the 

limitation period, and the 28 day waiting period would push the plaintiff out of time to bring a 

claim.  

The solution to this issue has been to amend the Limitation Act provisions dealing with 

defamation litigation in each jurisdiction to extend the limitation period by 56 days (being 28 for 

the offer and 28 for the offer to remain open) reckoned from the date the concerns notice is 

given. For example, if the concerns notice is given 7 days before the expiration of the 1-year 

limitation period, there are 6 days left after the notice is given before the limitation period 

expires. Giving 56 days after the notice day, means an extension by 50 days to the one-year 

limitation period.  

8. Single publication rule 

The MDPs provided that an action for defamation must be brought by a plaintiff within 1 year, 

running from the date of publication of the matter complained of. Defamation occurs whenever 

defamatory material is communicated to a third party, and ‘communication’ occurs every time 

a third party downloaded the material from the internet.3 This means a separate cause of 

                                                
3 As confirmed in Dow Jones v Gutnick (2002) 210 CLR 575, 
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action, and applicable limitation period, arises every time the defamatory material is 

downloaded from the internet, allowing plaintiffs to circumvent the purpose behind the limitation 

period by relying on later downloads of the same matter.  

The UK, Ireland and several US states have implemented a single publication rule. The UK 

Act (in s8) applies the rule if a person: 

 publishes a statement to the public (the first publication); and 

 subsequently publishes (whether or not to the public) that statement or a statement 

which is substantially the same.  

The effect of the rule is that the date of the first publication will be treated as the start date for 

the limitation period for all of the publications, unless it can be established that a later 

publication is materially different to the first publication.  

The submissions received on the issue identified that the multiple publication rule that was in 

place under the MDPs created significant risks and problems for media organisations and other 

entities (including government bodies) that maintain online archives. For a new limitation period 

to commence each time a person downloads potentially defamatory material is to expose the 

publisher to potential litigation indefinitely, even if no concerns were raised or action 

commenced in the year after the first publication. Furthermore, if defamation actions are 

allowed to be brought years after the first publication, there may significant issues as to the 

availability of evidence which could have been lost or legitimately destroyed, thereby adversely 

affecting the interest of both parties or one party more than the other.  

Most stakeholders strongly supported the implementation of the single publication rule, which 

has the principal purpose of adapting to the digital age and continuing to be effectual in 

connection with electronic publications.  

An issue identified in consultation was how to determine the “date of first publication”: should 

it be when the material is first downloaded, read and comprehended by a third person, or when 

it is first uploaded? The UK Act adopts the former approach, which has apparently created 

challenges for parties to identify when the first download actually occurred.  

The DWP took the view that the date of first publication should be when the material was first 

uploaded as that is more easily identifiable. On the recommendation of stakeholders, the single 

publication rule also applies to publications that were not online. In determining whether the 

later publications are material different to the earlier publications, the court may have regard 

to the extent of the second publication.  

A further issue identified with the single publication rule was the stringency of a one-year 

limitation period in circumstances where the prospective plaintiff may not be aware of the 

material until sometime after the first publication date, as now defined.  
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The legislation in each jurisdiction already provided the right to seek an extension to the one-

year limitation period where “it was not reasonable in the circumstances for the plaintiff to have 

commenced proceedings within one year”. 

To address the concern raised that the standard of ‘not reasonable in the circumstances’ was 

too high, and the assertion that the Court’s discretion to extend time was very limited, the 

amendment under the MDAPs provides that the court may extend the limitation period up to 3 

years running from the first publication if the plaintiff can satisfy the court that it is ‘just and 

reasonable to allow the action to proceed’.  

The amendment identifies the factors to which the court should have regard in assessing 

whether it is just and reasonable to extend the limitation period to allow the action to proceed:  

 the length of the Plaintiff’s delay and the reasons for it; 

 if some of the facts relevant to the cause of action became known to the plaintiff after 

the limitation period expired, then the day on which the facts became known and 

whether the Plaintiff then acted promptly and reasonably; and 

 the extent to which relevant evidence is likely to be unavailable or less cogent than if 

the action had been brought in time.  

The single publication rule has been received as an appropriate response to the change in the 

environment for media publication.  

9. Public interest defence 

Clause 30 of the MDPs provides what is called the ‘defence of qualified privilege’. This defence  

provides protection where there is a moral or legal duty to make what might otherwise be 

defamatory statements, and states that it is a defence to a defamation action if:  

 the recipient has an interest or apparent interest in having information on some subject; 

 the matter is published to the recipient in the course of giving information on that 

subject; and 

 the conduct of the defendant in publishing the matter is reasonable in the 

circumstances, with reasonableness to be determined with regard to an (inexhaustible) 

number of factors listed in subsection 30(3) which were derived from a decision in the 

UK House of Lords.4  

                                                
4 Reynolds v Times Newspapers Ltd (2001) 2 AC 127 
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The publication of matter that satisfies these criteria would consequently be ‘privileged’ and a 

claim against its publication would fail. The defence is ‘qualified’ in that it can be defeated by 

the plaintiff proving that the publication of the defamatory matter was actuated by malice.  

This defence recognises that it serves the public interest to be able to communicate openly 

and candidly, and that there may be some circumstances in which it might be necessary to 

publish statements that may harm another’s reputation, even if the statement later turns out to 

be inaccurate.  

In Australia, prior to the MDPs, there was a defence at general law that required a reciprocity 

of duty and interest, or community of interest, between publisher and recipients – not providing 

for publication to the world at large and therefore effectively carving out the public interest 

defence for media outlets circulating to broad audience. The intention of introducing the 

qualified privilege defence in the MDPs was therefore to remove the requirement of reciprocity 

of duty and interest, or community of interest, and therefore make it more available for media 

outlets.  

However, the imposition of the test of ‘reasonableness’ and the mandated factors for 

consideration meant it was almost wholly unsuccessful in broadening the approach taken by 

courts to publications of matters of public interest and, during the consultation, the 

restrictiveness of the defence was a focus, with submissions being made to the effect that the 

‘reasonableness’ test renders the privilege of little use. It is also significantly more restrictive 

than the equivalent provisions in the US, Canada, the UK and even New Zealand, making 

Australia unappealing for content- producing businesses.  

The proposals for reform from stakeholders were: 

 the introduction of a public interest defence; and 

 amendments to clarify and improve the operation of cl 30. 

Media stakeholders supported reform modelled on section 4 of the UK Act, which provides that 

it is a defence to an action for defamation for the defendant to show that: 

 the statement complained of was a statement on a matter of public interest; and 

 the defendant reasonably believed that publishing the statement was in the public 

interest, having regard to all circumstances of the case, and making allowance for 

editorial judgment.  

The submissions in favour of the public interest defence as set out in section 4 of the UK Act 

referred to a purpose of the MDPs being “to ensure that the law of defamation does not place 

unreasonable limits on freedom of expression and, in particular, on the publication and 

discussion of matters of public interest and importance”. Stakeholders submitted that a public 
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interest defence is required to protect the ability of media organisations to publish on matters 

of public concern.  

Accordingly, the MDAPs include a very similar public interest defence to that in the UK Act, 

with the identification in the section of the factors that should be considered as “circumstances 

of the case”: 

 the seriousness of any defamatory imputation carried by the matter published, 

 the extent to which the matter published distinguishes between suspicions, allegations 

and proven facts, 

 the extent to which the matter published relates to the performance of the public 

functions or activities of the person, 

 whether it was in the public interest in the circumstances for the matter to be published 

expeditiously, 

 the sources of the information in the matter published, including the integrity of the 

sources, recognising that some sources may be confidential, 

 if the source is confidential, whether there is a good reason for the confidentiality 

(including to comply with an applicable professional code or standard), 

 whether the matter published contained the substance of the person’s side of the story 

and, if not, whether a reasonable attempt was made by the defendant to obtain and 

publish a response from the person, 

 any other steps taken to verify the information in the matter published, 

 the important of freedom of expression in the discussion of issues of publish interest.  

These factors acknowledge that journalists may have confidential sources that cannot be 

disclosed, and that journalists are bound by ethical obligations. At the heart of the defence is 

the ultimate standard of whether the communication is responsible. If it can be established that 

the communication was responsible without the disclosure of confidential sources, it may still 

succeed.  

The factors are intended as a non-exhaustive list of matters that might be taken into account 

as the ‘circumstances of the case’, to assess the reasonableness of the publication and 

determine whether the defence applies.  

Where a jury is hearing the matter, the jury is to determine whether the defence succeeds, 

including whether the issue of reasonableness has been properly addressed. This also applies 
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to the qualified privilege defence, which has been revised to take into account the new public 

interest defence. Although there is some overlap between the two defences, the qualified 

privilege defence still has a place to provide protection for the circumstances in which there is 

a moral or legal duty to make what might otherwise be defamatory statements, such as with 

employment references or reporting suspected crimes to police.  

10. Peer reviews published in academic or scientific journals 

As part of the consultation process, stakeholders identified a gap in the defences to defamation 

actions: the need for academics and scientists to be able to express freely their views, 

particularly if those views have been subject to peer review themselves.  

It was identified that the UK Act provides that certain statements made in academic or scientific 

journals are privileged if satisfying the following criteria: 

 the statement relates to a scientific or academic matter; and 

 an independent review of the statement’s scientific or academic merit was carried out 

before publication by both the editor of the journal and one or more persons with 

expertise in the area.  

If these conditions are met, the publisher has a defence to a defamation action for the 

publication of the matter in the journal.  

It was submitted during consultation that the protections provided by this defence were to 

ensure scientists and academics can engage in vigorous and uninhibited debate, and to 

address the evidence that defamation actions are being so actively prosecuted as to silence 

useful contributions of professionals in the scientific and academic community.  

Thorough and critical evaluation is necessary to work of this nature and those involved should 

be free to conduct their analyses and critiques without fear of litigation. Most stakeholders 

strongly supported implementation of the defence to provide clearer protections for academic 

articles.  

Some submissions asserted that there was sufficient protection under cl 29 of the MDPs: the 

defence of fair report of proceedings of public concern, which requires a defendant to prove 

that the matter reported was, or contained in, a fair report of any proceedings of public concern, 

(except where the matter was not published honestly for the information of public or 

advancement of education). It was submitted that this defence would cover presentations at 

conferences held to discuss matters of public interest. It was also submitted that the defences 

of honest opinion and fair comment are likely to apply to statements by academics and 

scientists that appear in peer-reviews. 
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However, while there was a number of defences that might achieve the necessary protections, 

no single defence could confidently be relied upon in response to any claim for defamation. 

Following the UK implementation of a specific defence for the particular circumstances, it was 

considered appropriate and undemanding to include that in the MDAPs. 

That said, the Australian version differs to its UK antecedent in the following way: 

 the independent review of the academic or scientific merit of the defamatory matter 

must be carried out either by the editor of the journal if she/he has relevant expertise, 

or by one or more other persons with relevant expertise (as opposed to both);  

 the defences are not defences of qualified privilege; 

 the defences can only be defeated if the plaintiff proves the defamatory matter or 

assessment was not published honestly for the information of the public or the 

advancement of education; 

 consequently, proving a publication was made with malice does not necessarily defeat 

the defences.  

11. Clarification on cap on non-economic damages 

Clause 35 of the MDPs provides a maximum amount of damages that may be awarded for 

non-economic loss in defamation proceedings, (currently $421,000), save for where the 

situation warrants an award of aggravated damages. The provision is drafted as follows: 

“Unless the court orders otherwise under subsection (2), the maximum amount of 

damages for non-economic loss that may be awarded in defamation proceedings is 

$250,000 or any other amount adjusted in accordance with this section from time to 

time).” 

The cap was initially introduced to ensure that amounts awarded in defamation actions would 

be commensurate with awards of damages in personal injury cases, with the view that 

defamation constituted injury to reputation, and that the amount of damages awarded for non-

economic loss should vary according to the harm to reputation suffered in each case, with an 

upper limit to remove the risk of exorbitant awards being made.  

Two key issues had arisen with this provision since 2005: 

 the uncertainty as to whether the cap operated as a scale or a “cut-off” or fixed outer 

limit of damages, and  

 whether the maximum amount applies where a court is satisfied that aggravated 

damages should be awarded.  
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Scale or cut-off 

Stakeholders preferred that the amount was intended to create a scale or range of damages, 

with the amount specified acting as the top of the scale, as opposed to being a fixed outer limit  

or “cut-off”. They identified that, if the cap were treated as a “cut-off”, then there would be no 

element of comparison between one case and the next in order to inform future assessment 

of damages in the context of varying severity between cases.  

Damages for non-economic loss where aggravated damages are awarded 

In Bauer Media Pty Ltd v Rebel Wilson [No. 2]5 , the Victorian Supreme Court awarded Ms 

Wilson damages in the sum of $3,917,472 and found that, if the circumstances warrant 

aggravated damages, the statutory cap is entirely inapplicable, and the court may award any 

amount for non-economic loss.  

The significant  damages awarded in the Wilson case and then later in Rush v Nationwide 

News Pty Ltd (No 7)6, raised concerns about the efficacy of the provision in ensuring certainty 

about the potential damages that might be awarded in defamation proceedings. In the 

stakeholder consultation, the opinion was split: some submissions pointed to the fact that both 

the Wilson and the Rush cases were atypical and involved serious reputational damage. Other 

submissions focussed on what they considered to be a total disregard for the cap, which (it 

was submitted) suggests a corresponding disregard for the careful balance between freedom 

of speech and fair remedies.  

As a result of these two decisions involving some of Australia’s best-known celebrities, this 

ended up being a high-profile issue for the DWP to work through.  

The decision reached by the DWP was to clarify the circumstances in which the maximum non-

economic damages would be awarded, and to separate damages for non-economic loss and 

aggravated damages as two different awards.  

The change to clause 35 provides that the amount of the cap is to be awarded only in the most 

serious of cases, and that there is no limit to the court’s power to award aggravated damages, 

but that the award of aggravated damages must be a separate award to the damages for non-

economic loss under the section.  

It is possible that the clarification of the cap will result in a more modest award of damages in 

some cases that would otherwise be the case, which would affect the remedies available to a 

plaintiff in a defamation action. However, the amendments are consistent with the original 

policy intent and aim to avoid excessive damages being awarded for defamation.  

                                                
5 [2018] VSCA 154 
6 [2019] FCA 496 
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12. Other minor amendments 

Corporations suing for defamation 

Corporations were denied the right to sue for defamation under the MDPs, with the exception 

of ‘excluded corporations’ (not-for-profits and companies with fewer than 10 employees). The 

exclusion has been clarified (and somewhat narrowed) in the MDAPs to provide that persons 

who work in the day-to-day operations (such as contractors and suppliers) are included as 

employees, and the excluded corporations must show the publication has caused or is likely 

to cause serious financial loss. 

Defence of contextual truth 

This defence is designed to protect defendants who publish a number of defamatory 

imputations about a plaintiff who only proceeds with an action in respect of one or more, but 

not all, of them. Such a defendant may argue that the substantial truth of the other imputations 

means that the defamatory imputations do not further harm the plaintiff’s reputation. The 

manner in which the defence had developed under the MDPs prevented a defendant from 

pleading both the truth of the unpleaded imputations, together with the pleaded ones (called 

“pleading back”). The MDAPs amend the provision so that pleading back is allowed. 

Defence of honest opinion  

Under clause 31 of the MDPs it is a defence if the publication expresses an opinion about a 

matter of public interest that is honestly held by its maker (rather than it being a statement of 

fact), provided the opinion is based on proper material. This defence is intended to protect 

freedom of speech by providing scope to comment on matters of public interest. For example, 

it allows publication of art, restaurant and concert reviews, as well as commentary on public 

and political affairs. Clarification to “proper material” is given by the MDAPs, with additional 

requirements primarily targeted at digital publications.   

Remedies – multiple proceedings 

The Act prevents multiple proceedings being brought for damages against the same defendant 

in relation to publication of the same or similar matter except with leave of the Court. Concern 

was raised by stakeholders that the cap on non-economic damages is stated to apply to 

“defamation proceedings” and this may encourage plaintiffs to bring claims against associated 

(but not the same) defendants in respect of the same defamatory matter in an effort to avoid 

the limitation imposed by the damages cap in one action. The MDAPs have amended the 

clause about multiple proceedings so it prevents actions being brought against the same or 

associated defendants.  
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Election to trial by jury irreversible 

Clause 21 of the MDPs provides that both parties to defamation proceedings may elect for the 

proceedings to be determined by jury. There is competing precedent about whether a party’s 

election to trial by jury is unilaterally irrevocable: NSW held that it is impermissible, while in 

Queensland it was permitted. The MDAPS have amended the relevant provision to clarify that 

the election is irrevocable.  

13. Status of legislation and future reforms on the horizon 

Two days after the CAG approved the MDAPs, the NSW Attorney-General introduced a bill 

into the NSW Parliament to implement them. The Defamation Amendment Bill, amending both 

the Defamation Act and the Limitation Act 1969, passed both houses and received Royal 

Assent on 11 August 2020.  

The commencement proclamation will be delayed until the other states and territories enact 

corresponding legislation to implement the MDAPs as otherwise we will return to the days of 

inconsistency between jurisdictions.  

The CAG is due to meet in the second half of 2020 to discuss a second stage of reforms, to 

address the further issues that the Defamation Working Party was asked to consider.  

The two major issues, identified in the 2018 review but not dealt with in this round of MDAPs 

were: 

 the need to address the dissemination of potentially defamatory matter online and the 

need to balance the interests of parties whose reputations may be almost immediately 

ruined by the rapid dissemination of content online, and the freedom of digital 

publishers, together with the procedures to enforce take-downs of defamatory content; 

and 

 the inconsistency between the MDPs, which allow parties to elect trial by jury, and the 

Federal Court Act 1976, which requires civil trials to be conducted by judge alone.  

Dealing with digital platforms 

In 2019, ACCC published its Digital Platforms Inquiry Report, having been directed to consider 

the impact of online search engines, social media and digital platforms. The report addressed 

the functions of digital platforms and the need for consistency across the many platforms, 

including the regime to demand ‘take-down’ of published material.   

Submissions during consultation demonstrated a great deal of emphasis and concern about 

the responsibilities and liability of digital platforms for defamatory content published online, 

including the efficacy of existing protections, such as innocent dissemination, and whether a 

safe harbour provision or formal take-down procedure would be beneficial. These submissions 
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were extensive, complex and varied and need a detailed consideration. This will be done in 

the next stage of reforms, which will focus on a small number of remaining issues.  

Jury trials and inconsistency between defamation legislation and Federal Court Act 

The inconsistency between the defamation legislation and the Federal Court Act was identified 

in the 2017 case of Wing v Fairfax Media Publications Pty Limited [2017] FCAFC 191, in which 

Wing commenced proceedings in the Federal Court, and Fairfax made an application to have 

the matter heard by jury, as permitted by the Defamation Act. The Full Court of the Federal 

Court found that section 21 and 22 (which permit trial by jury) are inconsistent with sections 39 

and 40 of the Federal Court Act (which require civil trials to be heard by judge alone unless the 

court orders otherwise). As a result of the operation of the Constitution, to the extent the 

Defamation Act alters, impairs or detracts from the operation of the Federal Court Act, the 

NSW Act is inconsistent and invalid. 

This is only an issue where proceedings are commenced in the Federal Court, as the 

inconsistency doesn’t arise when commencing in the local jurisdiction of the legislation. 

However, it is something that needs consideration in these days of almost non-existent borders 

due to digital evolution, and defamation actions being more likely to be of a federal/national 

(and international) nature.  

The CAG will seek agreement to release a Stage 2 discussion paper for public consultation. 

NSW is again leading the next stage of the process.  
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Resources and further reading  

NSW Department of Justice: Statutory Review of Defamation Act 2005 (June 2018) 

https://www.justice.nsw.gov.au/justicepolicy/Documents/defamation-act-statutory-review-

report.pdf  

NSW Department of Justice: Defamation Final Background Paper (2020) 

https://www.justice.nsw.gov.au/justicepolicy/Documents/review-model-defamation-

provisions/defamation-final-background-paper.pdf  

Parliamentary Counsel’s Committee: Model Defamation Amendment Provisions 

https://www.pcc.gov.au/uniform/2020/Model_Defamation_Amendment_Provisions_2020.pdf   

Attorney General’s Second Reading Speech on Defamation Amendment Bill 

https://www.parliament.nsw.gov.au/Hansard/Pages/HansardResult.aspx#/docid/'HANSARD-

1323879322-111420'  

Defamation Amendment Bill 2020 – Explanatory Memorandum 

https://www.parliament.nsw.gov.au/bill/files/3769/XN%20Defamation%20Amendment%20Bill

%202020.pdf 

Defamation Amendment Bill – text of bill (passed by both houses) 

https://www.parliament.nsw.gov.au/bill/files/3769/Passed%20by%20both%20Houses.pdf  
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